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PREFACE

The personal liability of community college administrators and

trustees hinges on_ the -;nterpretation of a particular federal statute, L.

42 U.S.C. Section 1983_ Although it is not a jurisdictional statute,

Section 1983 cases are almost always brought in the federal courts.

The decisions of tne pnited -States Supreme Court are, of course', binding

on all federal courts; however, the decisions of one Circuit Court

are binding only on the -District Courts within that Circuit. Because

of the nationwide scope of this paper, decisions from all Circuits

have been reviewed and discussed- For those unfamiliar with their

Circuits,- the following list is provided:

D.C. Circuit--District of Columbia- only.

First Cirtuit--Mlaine, New Hampshire, Massachusetts, Rhode
Isladd, and Puerto Rico.

Second Circuit--Vermont, Connecticut, and New York_

Third Circuit--Pennsylvania,, New Jersey, Delaware, and the
Virgin Islands.

Fourth Circuitr-Maryland, West Virginia, Virginia, North Carolina,
and South Carolina.

Fifth Circuit--Florida, Georgia, Louisiana,-Alabama, Mississippi,
Texas, and the Canal Zone.

Sixth Circuit-.,Ohio, Kentucky, Michigan, and Tennessee.

Seventh Circuit--Wisconsin, Illinois, and Indiana_

Eighth Circuit--North Dakota, South Dakota, Nebraska, Minnesota,
Iowa, Missouri, and Arkansas.

Ni nth Ci rcui t--Cal forni a , Nevada , Ari zona, Oregon, Washi ngton,
Idaho, Montana, Hawaii, Alaska, and Guam.

Tenth Circtiit--Wyoming, Utah, Colorado, Kansas, Oklahoma, and
New Mqxico.

I would like to thank Dr. John Lombardi, Research Educationist

at the ERIC Clearinghouse for Junior Colleges, for conceiving of this

project and for his invaluable criticism and guidance of its progress.

Without his constant assistance, this paper would be a hopeless maze

of legal jargon and footnotes. I would also like to acknowledge the



assitance of the UCLA Community College Leadership Program and the

many community college presidents who responded to our request for

information.

Deborah Crandall

ERIC Clearinghouse for

Junior Colleges

April 1977.



A NOTE ON JUDICIAL CITATION

All citations to court cases are complete in the text and footnotes.

For those unfamiliar with judicial citatiOns, a gloss on those ciiations

follows:

408 U.S. 308 (1975) indicates a United States Supreme Court decision

which was rendered in 1475 and can be found in volume 408 of the

United States Reports beginning.at page 308.

519 F.2d.273 (50 Cir. 1975) indicates a decision eendered in 1975

by the Circuit Court for the Fifth Circuit which can be found in

volume 519 of the Federal Reporter, 2d Series, beginning at page273.

394 F. Supp. 853 (S.D. N.Y. 1975) indicates a decision rendered in

1975 by the Oistrict Court for the Southern District of New York which

can be found in volume 394 of the Federal Supplement beginning

at page 853.

The District COurts.are the trial courts of the federal system.
4

The Circuit Courts,are the appellate courts of that system. While

all decisions of the latter are published, only selected decisions of

the former are published; thus, a case often reaches the appellate

level with no published trial court opinion for the researcher to

review.

Decisions of the state courts arepublished'In vari. reporterS

too numerous to list here. They are also listed in the National

Reporter System, which'includes seven regional reporters--Atlantic

(A), Pacific (P), North Eastern (N.E.), South Eastern (S.E.), North

Western (N.W.), South Western (S.W.), and Southern (S)--and in two.

separate reporters provided for the two most litigous states--New

York Supplement (N.Y.S.) and California Reporter (Cal. Rptr.). The

regional reporters publish decisions of state appellate courts; the

two state reporters publish selected decisions of the lower court

decisions as well.

The citations for state court docisions are similar to those

7



for federal court decisions. Thus, 22 N.Y.S. 557 (1966) indicates

a Nen York'ftate court decision which was rendered in 1966 and can be

found in volume 22 of the Newyork Supplement beginning at page 557.

If a direct quotation is 1.ied, the paae is indicated by'the number

following-the beginning page number of tne case./ Thus, 420 U.S. 308,

310 (1975) indicates a quotation found on page310 of the case

beginning at page 308 of volume 420 of the United States Reports.

8
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INTRODUCTION

On June 28; 1974, three days before she would have attained

42INre, Patrion H. Endress, instructor of journalism and advisor

to/the student newSpaper,at Brookdale Community College (New'Jersey),

fired. She had written an editorial in the student newspaper

1accusing W. Preston Corderman, the President of the Board of Trustees,'

/of a conflict of interest in that Brookdale had contracted to purchase'

audio-visual equipment from a company of which he Was director and

officer and of which his nephew was president. An article on the same

subject, written by a paraprofessional employed by the college, had

appeared in the same issue of the student paper. Upon the recommendation

of the college president, Donald H. Smith, the Board of Trustees'passed

a.resolution-at a public meeting of the Board terminating Ms. Endress4

employment for cause and rescinding the contract she had signed for

According to President Smith, Ms. Endress had-viOated the tradition

.of Board policy and the philosophical platform and goalS of the col1ege

as theSame pertain to freedom of the press and student responsibility

for the college newspaper. He alleged that by ordering the student

editor to publish certain material without his approval, she had (1)

violated the editorial prerogatives of the student et d student

staff and her duties as a teacher of journalism and as advisor to the

s_tudent newspaper, (2) subverted the function of the editor and her

obligation to properly train and advise in accordance with the accepted

standards of journalism, and (3) caused the student newspaper to publish

libelous matter contrary to accepte6'journalistic standards.

Mt. Endress brought suit in the Superjor Court,of New Jersey against

the college, the college President,.the chairman of the board of trustees,-

and the eight other-members of the board. The coUrt found that she

had not,caused the article and/pr editorial*to be-published over the

"objections of anyone on the newspaper staff, that the article and

editorial were not libelous, and that her employment had been terminated



for constitutionallycimperMissible
reasons and not for "ca6Se."

Because her contract could be rescinded only for "cause," the court
. .

found-the college in breach of contract and Ordered the college to'

veinstate her with an employment contract for 1975-76 at the same

level as if she had-worked in 1974-75; topaiher fullsalary for

1974-75, less the amount she had earned that year.as a secrett6

ia her child's nursery school ($19,121; less $5,000'-= $14;121); and r
to pay to the appropriate agencies all pension and/or retirement

contributions it would have paid for her benefit if she had been

emplOyeddetring 1974-1975 at an annual salary of $19,121.

If the Superior Court had stopped here, this would be just another

reinstatement/case.1 However, the court went on to assess damages

against_tyJndivtdual defendants who had voted for the termination

of her employment. For 4iolating her First and Fourteenth Amendment

ri9its, those seven defendants were ordered to pay her $10,000 in

ensafory damages and $70,000 in punitive damages ($10,000 each).

.ZeamPThey were also ordered to pay her attorney's fees in the aiount of

;10,000 and the costS of her sUit against them.2

The Brookdale/Case, and others like it, is beginning to catise great
'

concern among community college administrators and trustees.
3

Like doctors and police officers, school administrators and trustees

at all levelsiare becoming increasingly liable for their actions.

Because of this phenomenon, the ERIC Clearinghouse for Junior Colleges

began to analyze the issUe of the personal liability of community-

college adMinistrators and trustees.

The/purpose of.this report is'to inform community college officials

of theti'potential liabilities. It is not meant to be a legal

/.

document and we pretend no ability to instruct community college

leaders on methods of avoiding such suits.. Our intent is simply

to .01ustrate tht kinds of actitIms.taking place in.the courts and to

prvide useful background information on personal liability.

/ We should mention
at-the outset that the number of these cases

is quite Small. Wtth-the assistance of the UCLA Community College

2
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.Leadership Program,-the ERIC'Clearinohouse for junior Colleges recently

asked 93 cofTnity college presidents to tell us of any such cases

brought again t individuals at their_colleoes.. Of the 31 respondents,

23 teported no uch cases. Of those cases reported, only two involved'

suits for damagè brought against the community college officials in

their individual capacities (several other& were suits for injunctions,

-reiristatements, tc.), -

At titrus Cqlege .(California), veterans are bringing suit
- -

against the colle'e and several of its officials for allegedly violating

'their civA 'right , for breach of-cetract,, 4ed for breach of fiduciary

duty, misrepresent tion, and negligence. Evidently, the college

.had recruited vete ans and had prr:-.11ised them that they would receive

,eduCatiorial assista ce benefits tf they just followed the advice

of -the college admi istrators as to what courses to take and if they

made "noimal progre s." After an audit of college refxrds by the

V.A. which unc vered serious bookkeeping errors, however, the plaintiffs'

benefits were terminated.

The suit is beinig brought as a class action by eleven named

Plaintiffs on behalf 'of themselves'and approximately 1,000 other

students at Citrus Co lege. They are asking for actual damages,

general damages in th amount of $5,000,000, punittve .damages in

the amount Of $5,000,0 0, attorney's fees, and rourt costs.

. The second suit, lso a class action, involves Contra Coste'

Communiti.College (Cal fornia). The suit is being brought by

various Chicano groups againSt the Board of Governors'of the California

C-ommunity Colleges, the

the Dean of Student Aff

the Governing Board of

The plaintiffs claim th

employment oppor:tunitie

in violation of Title V

Amendments.

Our review of caseS published'in official,court reporters also

Chancellor of the California-Community Colleges

irs for the California Community Colleges,

ontra Costa, and ten Contra Costa offieials.

t the defendants have deprived them of equal

and nondiscriminatory educational programs

I and the First, Thirteenth, and Fourteenth

11



turned up only.a handful of cises involving the personal liability .of

coninunity-Follege administratorsor trustees. We suspect that more '

have been-settled out .of court, but the.evidena'seems to show that,

at yreserit-, few-administrators' or.trustees at the coninunity college

level -have efelt the sting Of an adverse-court judgment. This is-'"not

,./to say that their luck'will.always be this good. The .concepe of this

kind of liability is relatively recent, and the rirles of the.garne. ,

have just been changed.

One thing that all these cases have -in coninon is 42 U.S.C;Section

1983.4 This js a federal statute whitti provides a remedy of mbfiey

damages to any person whose constitutional rights have been .violated ,

by another person, if that other -person, was acting "under color of

state law." Because the courts have concluded that .a school district

5
or board is not such a "person, . and because suit, against an individual

college officer in his official capacity is equivalent to a suit against

the district or board itself,- these suiti musf be brought against-

the officer in his individual capacity.
N

This report is.'divided into four sections. The first section

'exiilores the factors:which motivate plaintiffs to bring such suits,

The second section 'discusses the statute and- the doctrine of official

immunity as it applies io suits brOught pursuant to it. 'The third

section analyzes the new standard of .dfficial irnnunity for" publid:

school officials soed wider' Section 3983 and its implications for

. contsfunity college officials. The final "section reviews some related

issues, such as how this effects private junior colleges; who' pays

the attorneys, abd the possibilities of insurance.

SECTION I''

WHV SUE THE OFFICIAL IN HIS INDIVIDUAL-CAPACITy?

Given a choice, most plaintiffs would probably rather sue a

school board or district than an individual school offidal. The

board`or district is much more likely to have the money to satisfy

4
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edeiteat. .Eorthernore, because the district or board is likely

vs Isseoraoco of logvannity. Jmooes and juries are more likely

the plainttff If they are skied.

Areverthelett at least two fectOrs have foreclosed the Pessibi:ity

of 1441011.4 Public school board or district aed have forced aegrieved

istIffe: to seek their remedies *Against the officials al individuols.

One 0 these facts" ii the Eleventh Mendisent. The other is the consols

los doctrtme f official immunity.

the .Eleventh Amendment, in recogeition of the importance of

state sovereleoty, forbids a federal covet from entertainino a suit

bromget gainst a state by citizens of another state. The full text

f this ameodneet ts as follows;

The Judicial power of thp United Statek Pfl

act be construed to estend to eoy suit tm liew or

etuite. commerxed or prosecuted against ooe of the

United States by citizees of aeoteer State., or by

. Citizens or suCeets of any foreige State!)

Altkooge. en its foot, it appears oily to bar sot% suits ie federal

tourts, ft eel been hold to bar then Os state courts- as well.
7

Also, even tholigh it toe% not provide immunity for a state from svits

ihnemeht fik federal coorts ty its two citizens, the-U*0W States

emperor tavrt has repeatedly found such immunity in the immanent

41 isoltcau,vA,4

Thus, if a soft is brouget agaiest a stet*, it, most be dissassed

os the besis of the Eleverth. Amenduret onless the state res evidenced

intention to waiwe its immomity from the paeticular kind of sutt

Involve& leis is true ...nether the itate is named 41 the defeedoot

or mot. If the state is tte real party ip interest, i.e., if the &wee

imard will come fmom tee state tteesury. tine suit is barred.;

eve* if the *owed defeadent is, for instanr:v, tee 4overeor of the state.

community college board of trestees, or 4 cellege official sued

bis official cleacite-

I .3



SOmodhAt oddly, liven the imendmeat's clear 1404Nage. the Se Prowl

lei bed that ft clan not bir Section 1983 suits brought against

officer le his offtcial cspacity if the plaintaf seeks only

poespoctive equitable relief.11 This allows tie aggrieved plaintiff

te Otitis the remedy of reinstatemeet from the board/district itself.

fe tee plaintiff Setts only that
remedy, he need not sue board

elehere, otednistrators..etc. as individuals. However mostilaintiffs

omet mere then that--they went money
damages for the,illegal actions of

the efficials who wronged them--and. Section 1983 tetttles them to

this me., as mell is to reinstatemeet. Out it is this that the

tieveeth Amend/not prohibits them frog recovering fron either the board/

district Itself or from the
administreters/trustees in thctr official

capocities, if tht board/dIstrict can
be characterized as a state

isotity. As a reeult, most plaintifft
bring Suit against both the

ileardldittrict mid the particular ledividual(s) who allegedly

mromiesd them. This is exactly what Rs. Endres% did, and sht was

snowed to recover agalest both; she got equitable relief from

flrentiala, College sod mooey dominoes from the board iteebtrt as individ-

12
gels.

Of course. it is possible that the board/district is root

State oetity. If it is not, the flereete Amielpent provide% no

bar te peeved the plaintiff from seeking eny raw* against the

ileard/district as such.
The determination of uetteer or met 4 %up

41981.4t a frablic commumIty
college district. heard of trustees.

ee fficial is a suit *West the state is a matter of state len.

lbe decidiog factor le sec* determleations is whether the district/

biased Is a distinct political tett!, sod its officials are *local"

geverment officials, oe wheteer it is considered an salter ego"

Of the state sod Its officials are *state" oeveremeet officials.13

le 'Okla, these &Kittens, the courts look to vrious fetters,

the meet tapeetailt of whrch is whether. In the event plaintiff pire.oIls,

joilpent will have to be paid from the state treasury. 1ft the

4444 of a goveramet aoency, snch as a pub)ic school district or

1 1
6



board, they will also consider whether it is separately incoroorated,

whether It has the power to, sue and be sued and to enter into contracts,

the degree of anitonoft over its operatiocs. and whether the state

has immunired itielf from responsibility for ,the agency's operations.14

Miss Some considerations will be looked to i* it is a public school

official being sued In his official capacity.

if Uhe court concludc. that the community college district

or board is a distinct political eiltity and its officers art "local"

government officials, the aggrievel plaintiff may sue either Offe

directly:15 On the other hand, if the "alter ego" and 'state"

goverment official status is found, the :ase will be dismissed

onleSs the State has clearly and specifically waived its immunity

from such suits.

',cause so many public schools and colleges are ...onsidered 'alter

egos' of tm* state, the aggrieved plaintiff has been forced to sue

itS officials as individuals to obtain any redress other than

prospective equitable relief. But, if the action upon which liability

Is to be based was taken by the "state official in his official

caPocity. i.e in the course and scope of his employmet, how can

he become an "individual" for purposes of suit?

The answer to this question is rather umsatisfactory. pirently,

this can occur only if the state official has violated the plainti f's

federal constitutional rights. In order to opee an avenue of relief

for persons deprived of their federal constitutimal rights by state

offfcers, the courts have adopted a legal fiction which leads 4

to a fieding that whee a state officer has violatcd the OM ted

States Constitution, he Is no longer tc. be crmsidered a state officer

for purpOses of suit. The 'fieory is that the United States

Ceoratitution is the hisftest lee of tne land and that, wheel a state

ffIcee acts in siolation of it, he ls stripped of his official

Or representative charetter end is subjected in nis,perwa to the

consequeoces of his official conduct.
16
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The Doctrine of Official Immunity

&suiting that the court finds that the community college

board/district is a 'local" entity and, therefore, that the Plaintiff's
Suit against it or its officers in their official capacities is not

barred by the Eleventh frenament, the court must still consider
whether or not that suit is barred by the dxtrine of official
immunity. This Judicially created rule protects public officials
from suits based on actions taken during the scope of their official
duties whether they are considered "local" or "state" officers for
purposes of Eleventh Amendment analysis.

The doctrine was designed by the courts to shield public

officials from liability for any tO'ris they might commit while

performing their public functions. Originally, it barred all

suits against public officials as long as the action on which

liability was sought to be based had been taken in the course and scope

of their official duties-17 It waS derived from the medieval concepts

that "the King can do no wrong" and that the courts rule no power to

enfo,te s kidgment against the
Its acceptance by the Amen a .olonies, of course, was for

different policy reasons. Chief .imong those reasons were the

follcaving: (1) to assure that public officials remain "free to -
exercise their duties unembarrassed by the fear of damage suits in

respect of acts ckone in the course of those dutiessuits which would

Consomme time and energies which would otherwise be devoted to govern-

Mental service...,"18 (2) "to protect the public interest by shielding
reSponsible govermaental o'ficers gainst the harassment and inevitable

Wards of vindictive or ill-fnunded damage suits brought on account

of action taken in the exercise of their official respoesibilitfes, .19

(3) t* avoid "the injustice, particularly in th4e absence of bed faith,

of subjecting to liability an officer who is required by the legal

obligations cif his position, to exercise discretion,"Za and (4) to

forestall "the danger that the threat of such liability would

deter his willingness to execute his office wi,th the decisiveness

II

16



*el the judgment required by the public good.... "21

Although this doctrine was, at first, adopted wholesale in the

limited States, the various courts later began to take varying stances

.1101he Issue. Some courts retained the absolute immunity standard

:for all such officials; others retained the absolute immunity standard

for discretionary acts (deciding V) do something in a certain way),

hilt did sway with it for ministerial acts (actually driving the children

tis School, actaalty repairing the stadium bleachers, etc.); still

others allowed it as an absolute defense if the official could show

that he committed the act in question in "good faith;" and still others

did not allam the immunity at all in certain suitt.

* In any event, because the scope of official finnunity accorded

:

to State officlals in most states is extremely wide, it appears that

4isgrunt1ed plaintiffs began to look forIederal remedies. And they

finally found one that worked-742 U.S.C. Section 1983. During the past

decade, this statute has gained increastng significance.22 its rise

has paralleled the increased recognition of the constitutional rights

of students end teachers. The fact that it provides a renedy against

state officers as indivlduals elirinates Eleventh Amendment concerns.23

However, most courts have allowed some form of official immunity even

IR these suits.

The immunity accorded to a state official for violation of

Section 1983 is likely to vary from that ;ccorded to the same official

for violation of a state law. Thus, although the Comnunity college

fficial might be immune from a suit based on state law, he might not

he immune from one based on Section 1983, even if the allegedly wrong-

ful action, i.e., deciding not to renew the contract of a non-tenured

employee, is identical. This is not betause Section 1983 suits are

eseally brought in federal courts, while suits for violation of state

lam are usually brought in state courts, but because the policies

underty04 Section 1983 have made it necessary for the courts to

develop a fedneal immunity standard specifically tailored to this

state*.

9
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Because the pelicies of Section 1983 are important to the de-

velopment of the new standard of immunityrfor community college

officials who find themselves As defendants in Section 1983 suits,

they must be understood before the new standard can be profitably

discussed.

SECTION 1I

THE FEDERAL STATUTE THAT ALLOWS SUCH SUITS AND THE

IMMUNITY STANDARD BEFORE WOOD v. STRICKLAND

42 OiS,C;! Section 1983

This statUte, known as the Civil Rights Acts of 111.71, provides

that:

Every person who, under color of any statute,

ordinance, regulation, custom, or usage, of any

State or Territory, subjects, or causes to be subjected,

any citizen of the United States or other persons

within the jurisdiction thereof to the deprivation

of any rights, privileges, or immunities secured by

the Constitution and laws, shall be liabe in an

action of law, suit in equity, or other proper

proceedings for redress.
24

It was passed by the Reconstruction CongresS'to assure that

no state officer would continue to deprive a black of his constitutional

rights without paying for 1t.
25 It was enacted as section 1 of the

Ku Klux Klan Act of April 20, 1871
26 and was designed to remedy the

intolerable conditioms in the South following the Civil War. Despite

its specific purpose, Section 1983 was '7cast in broad and general

language to provide a cause of action for every perSon (black or

white) who was deprived of a constitutional right by a State official.

Nevertheless, the statute was seldom used until the late 1960's aed

eitrly 1970'527 when ft proved to be a teeful weapon against state

off :fah of all kinds for every sort ef constitutional violation.

10



It in this statute which is causing the most trouble for public

community college officials. It provides a federal remedy of damages -

for those deprived of their constitutional rights by any "person"

who acts "under color of any tatute, ordinance, regulation, custom,

or usage, of any State." Thui, if the "person" acted with the actual

or apparent authority of the itate when he took the questioned :Action,

he can be sued under this statute.28,

Since all public communii4 colleges act with the actual or

apparent authority of the state, all their officers are potential

defendants in Section 1983 suits. Furthermore, they must be sued in

their individual capacities since it has been determined that school

boards/districts are not "persons" for purposes of this statute29

and that a suit against an official in his official capacity is a

suit against the board/district.

Whether the plaintiff can recover or not depends not only on

whether his constitutional rights have been violated by the person

he sues, but also on the scope of immunity accorded to the defendant

by the court. A discussion of the immunity accorded to Section 1983

defendAnts' follows.

Official Immunity Under Section 1983

In the context of Section 1983 actions, the exact scope of

official immunity has been a much contested issue. SeCtion 1983

imposes liability for money damages on any "person" who deprives

another of his/her constitutional rights. However, the "person"

Sued must have taken the questioded action "under color of state

law," which means that he must have been acting.as an agent of the

state polsessing the state's authority, and state officials are

esuaIly immune from suit under the doctrine of offitial immunity.

Obviously, the,statute is meaningless if the officer has absolute

immunity from civil rights suits, since all those sued under it muSt

be State officials or their agents in the first place.

Given the purPoses of Section 1983, it seems e-..ident that the

11
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Wives* which enacted it did not contemplate the defense of official

*unity in SeetliA 1983 actions.
30 Nevertheless, most judges; when

COnfronted with Section 1983, which pro.vides for suits against

public officials, drew on their knowledge of the policies underlying

officfal Immunity and held that those same policies barred Section

1983 suits also.

Because it is a federal statute, the federal common law of immunity

sheuld govern.31 However, until guite.recently the Supreme Court

had not given the lower federal courts much guidance in this area

and, famed to come to their own conclusions, these courts adopted

varying standards.32 Although these standards were often similar

to those that the official's state courts had adopted for tort actions,

they were at times sisnificantly different. -

Prior to 1975 the Supreme Court had decided only four cases

involving this issue. In those cases, it determined that judges3k,

and state legislators34 are to be accorded absolute immunity from

Section)983 suits, that police officers sued for false arrest,are

to be accorded immunity if they acted in good faith and with probable

cause to believe that the plaintiff was to be arrested,
35 and that

other kinds of officials were to be accorded varying kinds of immunity

,

depending on the scope of their authority.
36 Since community college

officials fall into the last category, the Supreme Court can hardly

be sail to have established an
immunity standard for them.

Th4 federal courts of app'eal came to widely different conclusions

On this issue. Although several concluded that public school officials

were entitled to immunity for all "good faith" actions taken in

the course of their official duties, the definitions of "good faith"

varied. The Circuit Courts for the D.C. Circuit,
37 and for the First,38

S1xth,39 Ninth,4° and Tenth
41 Circuits defined the term in a totally

subjective manner. Thus, if,the school official subjectively thought

he was doing the correct thing, he would not be held liable under

Section 1983, The Circuit Court for the Second Circuit,42 however,

defined *good faith° in an objective manner. Under this standard,
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the 'school official's actions could be characterized'as being taken

in good faith only if they were reasonable, i.e., if a reasonable

man would have agreed.that this was the correct action to be taken

at the time. The definition adopted by the Seventh Circuit43 was

by far the stiffest asjar as the public school official is concerned.

At held that school officials' actions were in good faith only if

their actions were justifiable, i.e., only if they did not deprive

'Simone of a constitutional right.

'.0ther Circuits did not apply the "good faith" standard. The

Circuit Court for the Third Circuit, for instance, allowed absolute

immunity to all public officials who performed discretionary acts,44 .

Since deciding to dismiss a student, discharge a teacher, etc., is

a-disCretionary.act, there would be no liability for such an action,

whether it was taken in "good faith" or not.

the standard adopted by the Fifth Circwit was one of absolute

immunity as long as the official' was acting within the scope of his

employment when he took theaction involved.45 In direct contrast

tO this is the standard adopted by the Eighth Circuit, which was one of

no immunity for anyone sued under Section 1983.46

Then came the 1975 United States Supreme Court decision of Wood

v. Str1ckland,
17

where the Court seems to have resolved all this as

far as public school officials are concerned. There, the Court held

that memilms of a high school board of education are entitled to

immunity if (1) they acted in good faith apd (2) if they did not know

and reasonably should not have known that they were.violating the

constitutional rights of another. The meinvolved an alleged

deprivation of ,the constitutional rights of students, and the Court

explicitly limited its holding to the "specific context of school

discipline." Nevertheless, the case apparently stands for a broader

principle and undoubtedly will be applied to community college

officials in suits brought by employees, as well as students.

In another major 1975 decision the Court held that the Wood

standard should apply to state hospita1,officials sued by e patient

13
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for deprivation of liberty.
48 Furthermore, the Court has subsequently

remanded for ;ideration under Wood a case involving state college

offici% (members of the board of trustees and the president) and

the Superintendent of Education for the Commonwealth of Pennsylvania.
49

Thit latter case involved a nontenured teacher's claim that his coo-

stitutional rights had heen violated by the defendants' refusal to

renew his contract.

Also, the lower ccurts have already applied this standard to

community college officials. In the Endress case,° descri5ed in

the introduction to this paper-, the Woqd standard was applied to

members of a community college board of trustees and to the college

president in the context of teacher dismissal. In Hostrop v. Board

of Junior College District No. 515,,5 1 it-was applied to members of a

community college board of trustees in the context of dismissing

its president. In Hans:law v. Delaware Technical and Commoaity College152

it was applied to members of a community college board of trustees

in the context of discriminatory hiring policies. Finally, in

Phillips v. Puryear,
53 it was applied to a community college president,

its deans and professors, and to the Chancellor of the State Community

College System of Virginia. This standard has also been applied

to inur-year college officials in a variety of contexts.
54

The Wood decision and the standard it establishes is discussed

in detail in the following section.

SECTION III

THE NEW STANDARD OF IMMUNITY IN SECTION 1983 SUITS

Wood v. Strickland

Wood involved three female students in a high school in Arkansas

who had "spiked" a punch bOW1 containing punch to be served on the

school grounds at an extra-curricular functi'On. The girls were 16

and in the 10th grade. As a result of their action, the school board
-

suspended them for about three months on the basiF ur .? school

2 2
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regulation prohibiting the ti5e or possession of intoxicating beverages

.at school or school activities.

The girls sued the school board members under Section 1983,

claiming that their federal constitutional right(s) to due process

had been violated. The trial court held that, even iY their constitut-

ional rights had been violated, their suit was barred since school

board Members are immune from suit unless plaintiffs could prove

that defendants acted with malice, tn the sense of ill will, toward

the students; accordingly, it dismissed the case.
55

On appeal the case wa) reversed and remanded (sent back to the

trial court for'recnnsideration).56 The appeals coliA decided that

school board members are immune from su:t.only if they pass an

ebjective-test of "good faith," thLt the students' rights to due

process had been violated, and that they were entitled to injunctive

relief and a new trial on the questions of "good faith" and damages.

Tbe reason for its decision., however, was not the procedural .

due process rights to notice and a hearing. Instead, it was their

"substantive" due process rights that the court found had been violated.,

This means, in brief, that the basis on'which the board's decision

was made was unconstitutional. :The court found that the board had

made,its decision to expeT the girls without considering any evidence

that the students possessed or used an intoxicating beveeage at a

school-sgonsored activity. According to the judge, the meaning of

theword "intoxicating" was to be established by the definition

Gf that word in the state statutes, which said that an "intoxicating"

beverage had to have an alcoholic content exceeding 5% by weight.

On this theory, he found that board's fiilure to consider evidence

to establish the alcoholic content of the beverage the girls brought

to school was a serious error. It wai on this basis that the appellate

court reversed the trial court's dismissal of the Case and sent-the

case back to the trial court for further proceedings.

Before the case reached the trial court again, however, it was

appealed to the Supreme Court of the United States which decided to
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heal- the caSe. On the issue of substantive due process; this court

held that there had been no violation.57, It said that school regulations

.were to be interpreted by the board, which had adopted them,'and not

by the courts. Thus, unless the school regulation said ttat it

incorporated the'state definition of "intoxicating," it was not for

the courts to say that it did. The board knew that the beverage

put into the punch bowl was malt liquor ancithat such a bevrage

contains alcohol. Since the school regulation evidently defined

"intokicating" as containing any alcohol, the, board had sufficient

evidenCe before it to decide that the girls had violated that

reguiatfon, especially since the girls had admitted that they intended

to spike ttie punch and.that they had mixed the liquor intu the punch

that was served.'

Having disposed of the substantive due process issue, the Supreme

Court then turned to the issue of official immunity. This is the

vart of the decision that'has great importance for public community

college officials'. In deciding the issue, the court considered the

doctrine of official immunity at great length.
58

It considered the

pros and cons of establishing different standards of immunity for

public'school officials. Among its considerations were the following:

(1) the common law and most state laws Currently protect such officials

from tort liability for all good faith, non-malicious action taken

to fulfill their official' duties; (2) such officials have difficult

decisiOns to make and should not be held liable for every mistake

which leads to a violation of someone's constitutional rights Since,

if,they were, the officials would be deterred from txercising their

judgment "independently, forcefully, And in a manner best serving

the long-term interest of the school and the students;" (3) the most

capable candidates for school board positions might be deterred from

seeking office if heavy burdens upon their private resources from

monetary liability were a likely prospect during their tenure;

(4) absolae immunity would not be justified since it would not

'sufficiently increase the ability of school officials to exercise

2 1
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their'discretioft in a forthright manner to warrant th' absence of.a

remedy for students subjected to intentional or otherwi e inexcusable

deprivations; (5) there must be a degree of immunity ;f \he work of

:the schools is to go forward-="and, however worded, the itunity

must be such that public school officials understand that aftion taken

in good faith fulfillment of their responsibilities and witkn the

."bounds of reason under all the circumstances will not be puntished

and,that they need not exercise their discretion with undue timidity.
:9

:The,,Court found that the correct standard of conduct shoui.d be

based noe-only on permissible intentions, but also on "knowledge of

the basic,-,,unquestioned constitutional rights of his charges."69\

The Wood Standard is two-Pronged. A school board member is \

immune from suit 'only (1) if he acted in good faith and-(2) if he\

'did not know and'shauld not have known that he was violating the

constitutional rights'of another. The first prong of this test.is

entirely subjective; 'it'requires the-cnurt to consider the official'Is

state of mind at the time.he took the questioned action. The second',

prong contains both subjective and objective elements. If the official

actually knew that he was violating the plaintiff's constitutional

right(sd, he is liable. However;,,he is also liable if he should have:

known that he was:violating a constitutional right, and the courts I

will conclude that he should have knewn about this if the-right was

"Undisputea."

There is no indication in the opinion of what makes a constitutiOal

right "undisputed."61 However, it is certain that whatever the United!

States Supreme Court ht.. decided is a constttutional right is an

"undisputed" right. An example of an undispUted constitutional right

is the right of non-tenured public school teacherS to due process

before deprived of a property or liberty-interest:

The .Court recognized this right in 1972 in the companion cases

of Board of Regents Of State Colleges v. Roth62 and-Perry v. Sindermann.,6?'

where it held that non-tenured pblic school teacherS,must be given

notice of the charges against them and a hearing before:an impartial .

2 5
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decision-maker before the non-renewal oftheir tont acts in certain

circumstances. If the teacher can show that the de ision not to

renew hi's contract somehow depriked himjCsf an interest.in "liberty"
- -,,

or that he had a "property" interest in(continued em loyment, the

Fourteenth Amendment guarantees that'hefWill haveHa, earing prior '
_

to the board's decisiO/of non-reneo<
, .

,...-..:'

, If the board Takes charges against the teacherthat might --,

seriously damage hiStantling and associations in.h4,comMunity or
-,

that otherwise impugn his good name,.reputation, honor, or integrity,

or that impose on' him a stigma or other.disability that forecloses.

his freedom to take a6antage of other employment opportunities,

the teacher has aT'liberty" interest which tannot be taken from him .

without due process, which inclUdes a notice of the charges against
.

him and a chante to refute those charges at a hearing.
64.

*A "propeet.e.interest will be found if the teacher hds tenure,
65

Or if he has a dOntract for ar certain term.
66

In fact, it will

found whenever the teacher had a "reasonable expectancy of continued.

employment."67 A teacher will be considered to have had a "reasonable

expectancy of continued employment" whenever he legitimately relied

on board rules or mutually explicit understandings to the effect that

his employment would not end when it did. Thus, in the Perry case,.

the Court held that, if his allegations could be proven, Sindermann,

-a non-tenured teacher at Odessa Junior College, had a "property"

interest
68 and was entitled to a.hearing before-the non-renewai

of his contract. The college's Faculty Guide indicated that the college

had a de facto tenure policy and the guidelines promulgaiedby the

Coordinating Board of the Texas College and University System provided

that a person who-had been employed in that system for seven years

or more had some form of job tenure. The finding of a de fatto tenure

was.based on a provision in the FacultY.Guide to the effect

that:faculty members would remain employed as long as their teaching

' services' were
satisfactory and they displayed a cooperative attitude

toward their co-workers and superiors. Thus the decision not to

18
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resew Sfoodermann's contract without giving him notice and a hearing

mos is violation of the Fowteenth Amendment, which provides thaeno

, state shall deprive any person of property without due process of

lam.

After Roth end Undermine, public school teachers have an

andinPuted constitutional right to due process before their contracts

are annieited or now-reeewed if legitimate property or liberty

'interests are at stake. Therefore. if such a teacher is deprived of

elee for hotn)-of these rights without due process of law, he is

entitled to relief under Section 1983 against all those who deprived

time it. After Wood, the defeedants will be entitled to immunity

.asly if they acted in good faith and if they did not know and could

not have knows that they sere violating his constitutional rights.

It is important to note that.the Wood decision does not charge

public school officials with °predicting the future course of con-

stitmtional 1or."6
9 Thus, if the particular right involved was not

unddsputed at the time the official action was taken, there can

be: no lAmbility even if that .-ight became undisputed before the

trial took place. For instance, if a nom-tenured public school

teacher's contract was not renewed in 1971. the board members cannot

beheld liable far depriving him of liberty or property interests

without due process of law, since his right to due processdid not

becOtaa Aguedispatee until the Roth and Sindervisrin decisions in 1972.

And, they will hive no liabiliiy even if the final resolution of the

case occurs after 1972. when the court deciding the case has the

'benefit of the Aoth and Sindereann opinions.7° They will only be

liable for violating rights that were undisputed at the time their

action was taken.

ls the Wood Standard Fair?

1. The Dissenting Opinion.

- The Wood decision was far from unanimous; of the nine Supreme

CoOrt 4ustices, four thought it was wrong./ Me dissenting Justices

tlaise4 that the majority opinion imposed a higher standard Of care
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public school officials than that previously required of any

..r.iithaii; *moo:
jt would impose personal liability on a school

official who had acted sincerely an4 in the utmost

good faith, butieho was found--after the fact--to

have acted in 'ignorance...of settled. indisputable

law.' ...HoreolTer. ignorance of the lam is

explicitly equated with `actual malice.' ...The

Court"T decision appears to rest on an unwarranted

assumption as to what lay school officials know

or can know aboUt the law and ccmstitutional rights.72

*They went on to say that constitutional law is constantly evolving

rfendchaeging so that it is impossible even:forconstitUtional law

',.-,AithelarS to identify areas of "settled, indisputable laW"-or "um=

Apiesttened comstitutional rights." In their opinion, the "good faith'

44404111 so recently established in Scheuer v. Rhodes," the suit

'forought against the Governor of Ohio ;mei the President of Kent State

OniverSity by the parents of the three students killed by national

Apardsmen in the Kent State incident, was'the appropriate standard

kite be applied to public school officials,- In Scheuer, the,SvOreen

r7 'Oen held that state executive officers were temune from Section

.:iielsoits if, in light of the discretion and responsibilities of

their Offices, and under all of the circumstances as they appeared

at the time, the officers had arted reasonahly and in good faith.

'
Despite this criticis*, the Wood standard has proven 147be

aeoeficial for public school officials. In fact, exactly because

there are se few areas of 'settled, indisputed law" and so few

gnmstiOned constitutional
rights." this standard has shielded school

officials.five liability more often than it has imposed it.

For instance, in Hostrop v. Board of Juninr Colleo* District

De.-SIS,74 the Wood standard protected coMnuntty college officials

from liability unde;. Section 1983.
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. The UostrooCase.

In this case,the president and chief administrative officer of

Prairie State College, a public two-year college in Illinois, brought

, suit against the college board and the board members for alleged

wromgfol, termination of his employment. The case has reCentty ended.

'hinting 'been throughtwb Olal.courts, two appellate courts, and two

appeais to the United States Supreme Court, the United States Suproee

Court reiesing to consider either appeal.

I. *strop claimed that he vas fired because of an administrative

sUeff immorandum which be had circulated to staff members °eft 25, 1970 .

lbe memo proposed certain changes in the Ethnic Studies Program at Prairie

, Stat.. It asked tve suff members to consider the proposed changes

for4iscussion at the next staff meeting. liostrop intended the memo

to be confidential, but somehow it became public (it was leaked to a

eeuspaper), at which time soveral members of the board questioned

,MOstrop's right to make such proposals and told him it vas not a

matter of free expression. Wit he had breached his administrative,

duties in circulating the memo.

ilostrop was discharged on July 23, 1970 without a priOr notice

,

of the ci6rges agoinst htm and having been given no 0OpOrtme1ty tO

AM! heard. He was later given a statement of the charges,against him;

this statement merely alluded to theses) as &Anon for his discharga.

The first trial court dismissed the case for failure to state

a claim upon which relief could be granted.75 It based its decision

on the defendant's contentions that the case was governed by certain

fliguage in rPtckeLft_jtjblardAfiducanIie76 In that case the United

States Supreme Court had held that the First Amendment guarantee of

freedom of speech Is not *Solute, and that school boards could

properly restrict an employee's frekdom of speech if it could show

that such restrictions were necessary tu maintain discipline, to

*promotst harmony among co-workers, rout promote the efficiency of the

puktic services the board performs. In pictering, the COOrt established

what has been called the "working relationship test.° This allows
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list:hoot board to discharge an employee if his relatiomship with the

Boanntand the administration is the kind of close working relationship

forfinhichAt can persuasively be claimed that personal loyalty and

'-tenfidence are necessary and if the board believes it has lost either.

Findingflhat the president of the college had such a "working

relationship.' the first trial court held that Hostrop's fneedoe of

speech could legitimately be restricted and that his employment could

be terninated whenever thefioard had lost confidence in hte or believed

that ft had 'lost his personal loyalty. It also held that.he had no

constitutional right,to a hearing since tiis expectancy of employment

was unreasonable in light of his relationship to the board and that,be

bad no right to a statement of charges against him since the need of

the Board to have wide discretion in deciding to discharge its presi-

dents without asserting reasons outweighed the president's need to

knnwthe reasons for his dismissal, as well as any harm to his pro-

fessional career.

00 the first appeal,77 the Circuit Court of Appeals for the

Seventh Circuit reversed. It held that even if Pickering applied to

'the relationship between Hostrop and the Board', the memorandum, on

its face, was not a serious impairment of the working relationship.,

It found that Hostrop was simply seeking to contribute to the discussion

of 4 curriculum issue that would be decided by vote of the Board and

that, unless his distribution of the memo could be proven to be evidence

of insubordination.1there was no ground for discharge.

Having thus found that Hostrop had stated a valid claim under the

First Amendment, which guarantees the right of free tr.4 sech the appeals

tourt went on to hold that he had stated a valid claim under the

Fourteenth Amendment as well. He had a property interest since he

had a contract wbich did not erpire until 1972 and he had a liberty

interest because hiS standing in the cdummmity had been damaged by

the board's allegations that he had supplied them with false informaticm

and had withheld other important information. Under the Fourteenth

Amembent.as interpfeted by the Supreme Court in Roth and Sindermann,
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: neither of these interests coold be arbitrarily taken away from him;
78

H thut, he was entitled to notice of the charges against him, notice of

-the evidence upon which the charges were based, a hearing before a

tribune:. possessing apparent impartiality, and a chance to present

witnesses and confront evidence at the hearing. This court remanded

the case to the trial court.for reconsideration. Before the case

WS again heard in the trial court, the board appealed to the United

States Supreme Court, which declined to consider the case.
79

On remand, the trial court again found for the defendant board

members. It held that Hestrop had no valid Fourteenth Amendment
.

claim. In.its view, Hestrop himself, had made public the board's

reasons for his discharge and the board had no inten-titn of so doing;

thus. if he had been deprived of liberty, it was his fault, not that

of the board. It also found that Hostrop had no legitimrate property

interest in that he had "deceptively deleted a material provision
-

of his,proposed employment contract and had misled the board concerning

his extensive outside involvements," and therefore the contract was

void. It also found that even if Hostrop had a right to.a hearing,

he had,waiven it by failing to attend the meeting at which he was

discharged.

As far as the First Anendment claim was concerned, this court

now found that the memo was only one reason for the board's decision

to terminate Hostrop's employment, and that the other reasons--a

series of confrontations and incidents resulting in a rough working

relationship--warranted his dismissal.
80

Hostrep appealed the case again. , This time he won, snrt of.

The Circuit Court found that the trial court's findings on the First

4imendment claim were justified. It specificalIV held, however,

that even if Hostrop's exercise of his rights of free speech were

only one rea.on for the dismissal, that disrissal would be un-

constitutional. In agreeing that Hostrop's First Amendment rightt

had not been violated, this court found that the other reasons were

the real reasons for his dismissal.
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Nevertheless. it found that Hostrop's procedural due process

it oilis.7had
lated by the defendant's failure to afford him -

a bearing. 7b court agreed with the.trial court's determination that

the boaid had deprived Hostrop of no liberty interests, but held that

his contract of employment which did not expire until 1972 was

at most voidable for fraud, not void. Therefore, Hostrop did indeed

have a legitimate property interest which could not be taken away

from him ivithout a heari9g. It also found that Hostrop had not

waived,his right to a hearing since the "hearing" that was offerel

to pirwas to be before the board which had already decided to terminate

him and which had in fact: already made a commitmeftt to hire another

person as interim president. Since the board was na longer a tribunal

possessing apparent impartiality,
81 tiostropdid not waive hii right

.to a hearing by absenting himself from that meeting.'

In determining whether or not Hostrop wat entitled to money damages

from the defendzots individually, the court applied the official immunity

test developed in Wood v. Strickland. It found that the defendants had

not acted with any malicious intent to violate Hostrop's constitutional

rights, but had acted'sincerely in the belief that they were doing

the right thing. Applying the second prong of the Wood test, the court

.found that there was no way that the individual defendants could have

known in 1970 that the Supreme Court would have decided as it did

in the Roth and Sindermann cases.
82 Therefore, they were entitled

to the defense of official immunity for their actions.

;
Obviously., if the Board of Trustees of Prairie State College

had discharged Mr. Hostrop after the Roth and Sindermann
83

decisions

had been rendered,'or if the appeals court had foend that they had

discharged nim for exercising his constitutionally nrotected rights

of free speech, the board members would have been held individually

liable, even under the Wood test. However, before the 14$7.,d decision

was rendered, they probably would have been held liable for failing

to give Hostrop notice and a hearing, Whether they did it before or

after Roth and Sindermann.
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84
A caSe Supporting the truth of this statement is Smith v. Losee.

3; Smithir. Losee.

Smith'sued the President, the Dean of Academic Affairs and the-

Dean of Applied Arts at Dixie Junior-College (Utah) and the nine

members of the Utah State Board of Education under Section0383.
t- ,

,Smrith had been discharged from his position as an associatearofessor

Of history primarily because he had actively supported a Democratic

'-.candidate for state office who was unpopular with the college

administration and the townspeople and because he had criticized

the, college administration. Under the-Utah Board of Education's

tenure.policy, a probationary instructor, such as Smith, could be

terminated at the will of the college president.

Of course, this policy.is unconstitutional after Roth and

Sindermann, which require that all public institutions give notice and

a hearing to any employee who has reasonable expectancy of employment

(a property interest) or whose chances of obtaining future employement

will te materially.damaged by the institution's actions (a liberty

iniirest).85 However, the Roth and Sindermann decisions were made

in 1972, so .:here was no way for the Board members or for anyone

else in 1969 to know that this tenure policy would prove unconstitutional.

The trial court imposed personal liability on all the defendants.

'.The appellate court reversed as to members of the State Board of .

Education since they,had acted wholly upon the President's recommendation

and obviously had no actual malice against Smith and had acted in

"good faith" on the facts before them.86 It affirmed as to the three

- Dixie College officials, however, finding them liable to Smith in

the total amount of $9,100 for violating his constitutional rights

to notice and a hearing.befOre discharge, as demanded by Roth and

Sindermann, and for discharging him for exercising his First Amendment

rights as defined in Pickerinq.87 All three defendants were held

liable for the costs incurred by Smith in moving after his disCharge--a

total of $4,100, pretumably to be split three ways. I^ addition, the

two defendants who had acted to punish Smith were ordered to pay him
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$2,500 each aspunitive damdges.

-Although the.Pickering decision alone might have been sufficient

to impose liability on the col;ege officials, the court depended

upon Roth and Sindermann also. It appears that, had the facts

been slightly different and had the officials dismissed Smith for no

reasons violative of the First Amendment; but simply without affording

him an opportunity for a hearing, the court would have reached the

--7same conclusion and liabilitY would still have been imposed. After

libod,.this could not have happened. Since the right of norf;tenured

school employees to notice and a hearing were not recognized until

1972, the Dixie College officials.could not have been found liable

for their failure to provide them in 1969.

4. The Shirley Case.

Another illustration of the fairness of the Wood standard of

immunity Js the case of Shil-ley v. Chagrin Falls Exempted Village

Schools Board of Education.
88 Shirley involved a high:school physical

education instructor whose resignation was required as of the end

of a semester prior to the end of the fifth month of her pregnanCy.

Board policy required all pregnant employees to resign at the end

of the fifth month of.pregnancy, or at the end of a semester,

whichever occurred first. For Ms. Shirley, the "end of a semester"

occurred approximately one month after she discovered her pregnancy.

After unsuccessfully protesting application of the board policy

to her, she brought suit against the members of the board of education

as individuals. She alleged that the board policy discriminated

against her as a"female employee and deprived her of constitutional-

rights, privileges, and immunities.

At trial, the defendants raised the defenses of the Eleventh

Amendment and official immunity, both of which were rejected. The

court rejected their Eleventh Amendment claim because they were being

sued in their individual capacities. The official immunity defense

was denied because the defendants had not proven to the judge that

there were reasonable grounds for believing that the "end of a semester"
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,provisiOn of the-Pregnancy policy did not deprive Mt. Shirley of

her cbattitutional rights.8g

The district judge applied the "good faith plus reasonable grounds"

test advocated by the dissent in Wood i7,nd found the board members

individually liable to the plaintiff for violating her constitutional

right to "liberty in the exercise of personal choice in matters of
90

family life in conjunction with teaching, l a right not recognized

until 1974.
91

Mt. Shirley had been forced to'resign in 1972. -

-

On appeal,
92

the Circuit Court for the Sixth Circuit applied

thi-Wood standard and found that the board members'were entitled

,-to.the official imiunity defense.93 -Since-the right sought to be

vindicated by Mt. Shirley was not "undisputed" until 1974, the de-

fendants could not-be held liable for violating it in 1972. To

hold otherwise would be ta charge'them with "predicting the future

Course of Constitutional law."

' 5. Conclusion.

in view of Hostrop, Smith, and Shirley, it appears that the Wood

triest of official imiminity promises to impose no great burden on coMiunity

college officials: 'It certainly requires them to know the constitutional

rights of those*with whom-they deal and to act accordingly and in

good faith, but it does not signal a great upsurge of personal

' liability.

In effect, the Wood test balances the rights of employees

and students with those of administrators and trusteeF,. Before

-Wood, the rights of the former varied with the jurisdiction, but

generally were ignoredin favor of the policics underlying the

doctrine of official immunity.
94

After Wood, their rights are

given some recognition. Since Section 1983, by its terms, provides

for strict liability if constitutional violations can be prOven,95

,

the Wood test should be considered as a compromise position. It

recognizes the rights of students and teachers and provides them with

a remedy against those who violate those rights, but it is not a

strict liability. Instead, community college officials will be-held
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liable fil" Section 1983 suitS only if they violate known constitutional

rights.of thoSe with whom they deal.
' Knowing those rights should not prove too difficult. Cases

like Endress v. Brookdale
96 and Smith v. Losee,

97
where liability

wasimposed, involved egregious and self-serving First Amendment

violations. Consultations with an attorney before the unconstitutional

actions were taken probably would have.forewarned the community

college officials of the risks they would incur if they decided to

take thoseractions. Armed with such knowledge, it is highly unlikelY

that thos'e officials would have acted as they did.

SECTION IV

SOME RELATED ISSUES

What About Private Junior College Officials?

The administrators and trustees of private colleges are shielded

from liability under Sectior 1983 since their actions can seldom

be characterized as having been taken "under color of state law."

Several 1975 decisions have upheld the immunity of private school

officials from suits under Section 1983, even though the schools

receive statefinancial aid, benefit from the state's eminent domain

power, and receive State scholarships and loan guarantees.

In Cohen v. Illinois Institute of Technology,
98

the Circuit

COurt for the Seventh Circuit held that a charge Of sex discrimination

in faculty appointment, retention, and compensation will not lie

against officials at a private university unless the plaintiff alleges

that the state supports or approves of the university't discriminatory

conduct.

In Greenya v. George Washington University,99. the Circuit Court

for the D.C. Circuit held that a teacher who claims she was discharged

for exercising her rights of free speech had no cause of action.

against officials at George Washington University because.it.is a

private entity whose officials do not act "under.color. of state law."

3 6
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In this case it was-found that the university operated under a

goVernmental charter, was exempt from federal and local taxation,

received federal funding for several of its progranm and capital

expenditures, and that the teacher had been teaching government

employees at a government facility.

The United States_Supreme Court refused to hear appeals of-either

of, these cases, indicating that it either approves of the decisions

or wishes to wait for a more appropriate case in which to extend the

"color.of_state law" language to private schools. It seems, hcwever,

that_if any case comes close to being appropriate, it is the Greenya

case. -If no 'state action could be found in that case, the language

of Section 1983 probably never will be extended and private community

college officials may never be held liable for violating the civil

rights of those with whom they deal.

Who Pays the Attorneys?

Since suits against public community college officials in their

individual capacities are not suits against the board/district, it

is likely that such defendants will.have to use private attorneys

to defend theM in such suits. Therefore, if the plaintiff is suing

tbe-board/district, as such, under a breach of contract theory, for

instance, and the officials as individuals in the same suit, it is

cannon for the college officials to be represented in their official

capacities by the board/district's attorney and in their individual

capacities by their own attorneys. for instance, in Hanshaw v.

Delaware Technical and Community College100 and in Endress v. Brook-

dale,
101

the board and officials in their official capacities were

represented by attorneys other than those representing the officials

in their.individual capacities.

Indeed, it was held in People ex. rel. Underhill v. Skinner,102

that it would be against public policy t p permit individuals to defend

purely personal actions at the expens of the community. "Men

undertake puiplic duties--they discharge the duties of citizenship--
,

subject to the risk to being called upon to defend their conduct in

29

37



'Y
Ihe courts: It is one of the penalties we pay for theprotection of

/society, and because the [defendants] have been called upon to make

large.ditbursements in 'vindicating [their actions] is no.reason why

they should expect the school distri.Ct to go outside of the law

to reimburse.them."103
if they attempt to use the board attorney

to defend their suits, the publiC community college aciministrators

Or board members could find theMselves as defendants in a suit broUght

by local taxpayers.
104

'Ordinarily, each party to a lawsuit pays his awn attorney's

fees andLcourt costs.
105 There are exceptions to this general rule.

however.: In certain circumstanCes, the,courts may order the defendants

to papthe. plaintiff's attorney's fees-as well astheir own.

For-instance,.if the'court finds that the defendant(s) acted

"in bad faith,-yexatiously, wantonly, or for oppressive reaions...,"

itmay award attorney's.feeS 'to the plaintiff.
106, The reason for this

exception it to deter the defendants-from taking such actions,in the

future and to punish them for having taken the one in question'. 107

Another exception is made it the court feels that it is necessary'

to encourage plaintiffs to bring such suits. In Stolberg v. Members

of Board of Trustees for State Colleges of Connecticut,
108 for instance,

the Circuit Court for the Second Circuit held that the plaintiff was

entitled to recover his attorney's fees so that other teachers with

First Amendment claims would not be deterred from bringing such actions.

In view of the fact that Section 1983-cases often:run,ihrOugh

several appeals, attorney's fees are far from insignificantin this

context. The Hostrop case,
109 for instande had to be argued in four

different courts over a period of.approximately five years before

it was finally dedded that the board members were not liable to

the plaintiff.. Although the board members did not have to pay

Hostrop's attorney's fees, they presumably had to pay their own.'

What About Insurance?

BlumeriTecommends that all colleges and universities either

indemnify Or insure their administrators and trustees.
110

He notes
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thaethe extent to which.college officials are indemnified "depends

on the chatter and bylaws of the particular institution, or the ex-
,

iitence of a separate agreement between the official and the institution,

and.the laws of the relevant jurisdiction. The laws of the various

states vary greatly on this point. Some preclude indemnification

altogether, others will permit it if authorized by the articles or

bylaws of the institution, and still others will permit it only for

certain'Specified losses."111

Since indeMnification ptovides only limited protection, it is

often advisablt for ,the college to purchase insurance as well. Such

insurance should cover both administrators ,and board members for any

loss incurred by reason of their exercise of their official duties.

However, insurance, like indemnification, protects officials only

from certain types of liability:

It is feared that, by assuring a college or

university official that he will never be forced

to bear personal, liability for any activity related.

to the institution, the official may lessen the

standard of care with which heapproaches his

responsibilities. This would violate public-
policy and thus be illegal.

112

e 'kinds of insurance coverage which can be purchased by any public

omMunity college will, therefore, vary with the state in which it is

ocated. Some states will define their public policies to allow

ertain ktnds of coverage that'other states would forbid.

Even if the state permits such coverage, however, a court might

find that it violates the United States Constitution. At least one

judge has suggested, without explanation, that it wouln be uncon-

stitutional, at least, if the college itself pays the premiums.
113

Presumably, the theory is that the purpose of Section 1983 is to assure

that constitutional rights are not violated and, to the extent that

' insurance coverage for Section 1983 liability lessens,the individual

official's efforts to uphold those rights, taxpayer payment of Such

1
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insurance premiums.violates the due process clause of the Fourteenth

Amendment in that.it is tantamount to state encouragement to ignore'

. civil rights.

Ignaring for.a moment the possibility that.such coverage might be

unconstitutional or illegal in some states as against public policy,

it is not clear that a policy exists whith will protect community

college officials from liability imposed in,Section 1983 suits., -

Conventional policies do not protect school officials personally and do-

not cover the expenses of attorney's fees or court cosit.
114

Several

insurance companies are now offering policies to cover administrators

/. and board members.for personal liability based on actions taken'in

the course of their official duties.
115

The actions covered include

"improper dismissa4 expulsion, suspension, or other violations of

a persdn's civil rights.
.116 These policies cover the costs of-litigation

A

as.well as the damage awards and have liability:limits' rauging from

$100,000 to $1,000,000.
117

However, they often have'large deductibles--up to $5,000 per loss

for large.school districts.
118 Presumably this deductible must be

paid by the individual who suffered the damage and not by 'the district/

l'oard as an entity. Furthermore, they specifically'exclude,coverage

for "willful violations of statute or ordinance if done with knowledge,

-and consent.
.119 This exclusion may provide a tremendous loophole

for insurance companies if the 'officials are involved in Section 1083

.cases. Since, after Wood, no community college official can be found

liable under Section 1983 unless he had actual or conStructive knowl-

edge
120 that.he was violating the plaintiff's constitutional rights,

and_since the Wood standard equates acting with a lack of knowledge of

those rights with "willfulness," each time liability ii imposed there

is an implicit finding that the official willfully violated Section

1983. Therefore, unless the insurance company defines "knowledge"

subjectively, the policies apparently will not cover Section 1983

liability at all.

It is possible that there are policies which cover Section 1983

40"
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, 14611 for Voril0000 of this PAW. no eabaustive revieu,of insurance

, Wide* MOS canducts4. Olowever. it 4 important that any policy be

read carefully Were purcbese end Oat ttre insurer be rewired to

41014e, Its terms before one asss that such liability is indeed

aner1141.

4 1
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FOOTNOTES

im which community college teachers have obtained

t end bact pay are Wooder v. Sao Jacinto Junior College,

d 273 (5th Cir. 1975); Cal. School EmploYees Ass'o 1. Foothill

Celloge Oist., 52 Cal, App.'34 150, 124 Col itptr. 630

(TM); omd Avoids v. Ota, 356 F. SoPP. 1029 (0. New. 1973).

S V. Irooedale, No. L-37006-73 (N.J. Super. 1975). this

imam affirmed on appeal. However, the appellate court's

has not yet been published.

Siemer. O. M. _el#1 Communql_Collegf

deogs and NoprIL Members. Paper preseoted at the Annual Con-

vontiem of the Americas Ass'r of Community sod Junior.Colleges,

iiigten. D.C., Perch 17.1110 1976. 16p. ED 174 221; Slumer.

(t4.) kotoo hswittlistsiairspnt Educatiol. gritting

?WW1 Washington, 0.C.; Ailericto Assso of Coumuoity end Juoior

ii,rt, P076. 96p. tO 115 317; Shaer, O. M. (Ed.) Legal Isswes

t"(44114" 14WCiticon. gr4,44041LOAPEr,
11. Washington, 0.C.:

Ass's ol Cemmumity and Junior
Colleges, 1976. 9. ED 119

t, *Colleges ood the Courts," Paper presented at the

'Facia, the fetere" Conference, Greeoville Technical College, October

19-11, 1975; Piller, C. The Frolving Plilht of College Administrotors

io the ;Parts.
Paper presented at the Coofereoce on Staff Neductioo

Policies *ad Practices, Washington State Univ., July 17-19, 1974.

4p. tO 096 969.

4. This stet/ate is set forth in full and discussed io Sectioo 11

this report.

S. The limited States Supreme
Covet has so held in City of geonsha

. Orem', 412 (1.S. SD/ (1973). arid melt Circuit Courts follow this

lefiretStieh. 4 recast decisioe by the Circuit Court for the

SOW Circe' , lecheisew v. iodepemdest School Dist. 62, 509 1.214

(go Cir. 1975), however, is to the contrary. There, the can't

that school districts 11-e 'persons" for purposes of Section 1143
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moms tha the sporieved teacher, adiinistrator. or student

to toe comeunity college officials as individuals if the

cOmmmaity college is locetedwithin the Eighth Circuit

ML5. CONT. emend. XI.

for a discussion of this extension. see Frye v. Lukehardi 364

5upp. 1379 (0. Vs. 1923). See also Faker v. State, 143 Colo.

240, 1113 P.2d 609 (1960): Lewis v. State, 96 N.Y. 71 (14e4).

14 DS Edelman v. Jordan. 415 U.S. 651, FA3 (1924), and cases there

citod,

9. It shield be noted here teat et least six statesAwl:one, Califor-

ile, Illinois, Ift040.16 hew Jersey, and Wisconsin--have specifically

waived the immweity of their state offices and officials.

10. Nose) v. tient. of Social Servtoes, 394 F. $um. 163 (S.D.

4.11. 1975); Edelman v.,. Jordon, 41$ U.S. 651 (1924); Ex Parte New

Teri, 256 U.S. 490 (1921): Poindexter v. 44eenhow. 114 U.S. 270

(12115); Camino., 0 *icon & itrunswick R. Co., tO0 U.S. 466 (1443),

,A1. Hits Parte fauns, 209 U.S. 173 (1904) and Edelman v. 4o

415, U.S. 651 (1024). An extensiom of the holding in the rec.it One

of fitapetrick v. litter, 96 S. Ct. 2666. U.S. (1926), sa Change

this part of Eleventh, Amendesit law to allow plaintiffs to recover

Nam, es well as reintatemeet with future pay, from the board/

district itself.

12. 'ogress v. lirucedaie, No. L-32000-73 (N.J. Super. 1975). NS.

Es4ress, it will he riecalled. recovered both reinstatement and back

pep from the board. However. Neu Jersey has specifically weived its

',sanity frog suit. Ste note 9.i. "seal government egencies end officials are not protected by the

Eloweeth Amendment. Edelmos v. Jordan. 41$ U.S. 6IS. 652, a. 12

(2174L

fitipetrich v. litter, 519 1.24 554. 965 (24 C4r. 1975), Entrist

96 S. Ct. 1666. U.S, (MC: Skehan v. Soard of

Trustees. 931 F.24 31 (3d Cir. )074). revers/don other greundt.'

411 U.S. 9*3 (1975); 'Urbane v, bord of Ihrouraers. 415 1.24 242 (14

43



Cir. 19119).
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91140det v. San Jacinto Junior College, 519 F.2d 273 (5th Cir. 1975).
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to-be in alter ego of the state; rather, it is local and has indePendent

power to raise reveoues and to satisfy adverse money Judgments.

16. tx Parte Young, 209 U.S. 123 (1908); Board of Trustees of Ark.

, A A *College Davis, :406 t.21 730 (8th Cir. 1968), cert. denied.

$93 CS. 962 (1968).
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eittsid0 the 'course and scope of their employment.
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20.: 'Schauer v. Rhodes, 416 U.S. 232, 240 (1974
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21. Scheyer v. Rhodes. 41f U.S. 732, 238 (1974).
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17 Stat. 13.
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